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1.	INTRODUCTION





1.1	This submission is from:


New Zealand Law Librarians Group Inc.


PO Box 2730 


Shortland Street


AUCKLAND	





1.2	We wish to appear before the Committee to speak to our Submission.  Our representative will be Ms Rosanne Byrne, who can be contacted at


(04) 474-7078


15 Karachi Crescent


Khandallah


WELLINGTON





1.3	The New Zealand Law Librarians Group Inc. is an incorporated society with nation wide membership.  The Group aims to:





“promote law librarianship by providing a national and regional focus for information specialists working in the legal sector, by encouraging developments that will further improve the usefulness and efficiency of law libraries and fostering a spirit of co-operation among members of the group”.


(NZLLG Inc. Constitution)








2.	LEGISLATIVE HISTORY 





2.1	We make this submission as a result of recommendations contained in several Law Commission Reports recommending the inclusion of a Legislative History at the end of every printed statute.  These recommendations have not appeared in the Interpretation Bill.





2.2	A Legislative History can be defined as a brief summary of an Act’s historical process through Parliament.  It should include the title(s), numbers and date(s) of all relevant Bills, the titles and dates of any Supplementary Order Paper (SOP) and the title(s) and date(s) of all assent copies. 





�
3.	LAW COMMISSION RECOMMENDATIONS





The following NZLC Reports have recommended the need for a Legislative History. 





3.1	Report 17 A New Interpretation Act: To Avoid “Prolixity and Tautology” page 46, para 115 appears to be the first discussion of the term “Legislative History.”





“A practical aspect of the use of legislative history is its accessibility.  That can be facilitated in various ways.  Courts can require proper notice to the parties, as in some Australian jurisdictions.  Those responsible for legislation can help.  So Australian and Victorian enactments now note the dates of the second reading speeches.  That could be extended to include the name of the Bill as introduced, the dates of the other parliamentary stages, the number of the Bill  and its later versions and of any relevant supplementary order paper, and a reference to any printed report on the Bill.  That does involve more work of course for those involved in putting the legislation into final form, but it should save the time of the users of the enactment.  We recommend that that practice be adopted.”





3.2	Report 17(s) A New Interpretation Act: To Avoid “Prolixity and Tautology” Summary Version page 10, recommendation 9:





“An Act when printed should provide a brief account of its parliamentary history.”





3.3	Report 27 The Format of Legislation page 37, para 37 “Miscellaneous Changes” point 9:





“as recommended in NZLC R17, para 115, a brief summary of the Act’s legislative history appears at the very end: it includes dates and references to Hansard as well as to any relevant law reform publications, and could also refer, if necessary, to an Act’s origin in a treaty.”





3.4	Report 27, page 50, presents an example of a Legislative History:








LEGISLATIVE HISTORY





Introduction, first reading and referral to Justice and Law Reform Select Committee (Bill 72-1) 25 August 1988: 491 NZPD 6369-6375.





Reported back from Justice and Law Reform Select Committee (Bill 72-2) 3 October 1989: 502 NZPD 12893-12903.





Carried forward 12 December 1989: 504 NZPD 14741-14742; 6 September 1990: 510 NZPD 4360-4361.





Second reading 10 November 1992; 12 November 1992: 531 NZPD 12144-12150; 12257-12263.





In committee 17 November 1992: 531 NZPD 12329-12332.





Divided into Defamation Bill (cls 2-47; Schedules 1, 2, 3) and Legislature Amendment Bill (Part 4) 17 November 1992: 531 NZPD 12330.





Third reading 17 November 1992: 531 NZPD 12331-12334.





The Defamation Act 1992 implements in part the recommendations contained in the Report of the Committee on Defamation (1977).





3.5	Report 35 Legislation Manual – Structure and Style, in the section titled  “In the use of Explanatory Material”, page 30, para 122 it states that “notes can outline the legislative history of an Act,” and “make cross-references to other Acts, cases, or to reports of law reform bodies or other relevant bodies, on which the legislation is based”.





3.6	We also note the statement in Report 17, page 47, para 116 that “It is the rare case that calls for a comprehensive reference to the Legislative History.”





3.7	As experienced law librarians we take issue with this point.  Apart from tax legislation, which requires a Legislative History prepared each time it is litigated, many other statutes have to be investigated prior to litigation.  Examples in which members of the NZLLG Inc. have been involved, include: 





Resource Management Act 1991


Local Government Act 1974


Education Act 1989


Earthquake Commission Act 1993


Holidays Act 1991


Partnership Act 1908





In some cases, these statutes need to be traced back into their UK antecedents.  In other cases, they need to be traced back to their originating New Zealand statute, the bills that formed the statute and the regulations derived from it, together with all relevant reports and submissions to the Select Committee where available.








4.	INFORMATION BRIDGE





4.1	There is no public annotating service, electronic or paper, that links the Bill, Bill title and number to the Act or Acts.  There is no New Zealand electronic source of historical legislation including Bills at this time.  The Legislative History, if an integral part of the printed copy of the Act, would be in the electronic database, and therefore act as a bridge between the Bill and the Act.





4.2	When the Legislative History example was presented in NZLC Report 27, page 50, law librarians from Auckland engaged in discussion with Sir Kenneth Keith, the then President of the Law Commission, suggesting additions and changes to the example provided.





�
4.3	These suggestions were as follows:








LEGISLATIVE HISTORY





Defamation Act 1992 No. 105








Defamation Bill 1988 (72-1-2)





Bill 72-1 introduced with Explanatory Memorandum 25 August 1988.  First reading and referral to Justice and Law Reform Select Committee : 491 NZPD 6369-6375.





The Defamation Bill 1988, as introduced, implements in part the recommendations contained in the Report of the Committee on Defamation, Government Printer, Wellington, 1977 (I.L. McKay, Chairman).





Bill 72-2 reported back from Justice and Law Reform Select Committee 3 October 1989 : 502 NZPD 12893-12903.





Carried forward 12 December 1989 : 504 NZPD 14741-14742 ; 6 September 1990 : 510 NZPD 4360-4361.





SOP No. 157 dated Tuesday 10 November 1992 (amendments to Bill 72-2 ; includes Explanatory Note).





Second reading 10 November 1992 ; 12 November 1992 : 531 NZPD 12144-12150, 12257-12263





In committee 17 November 1992 : 531 NZPD 12329-12330.





SOP No. 160 dated Tuesday 17 November 1992 (includes Explanatory Note) : Bill 72-2 divided into Defamation 1992 Bill (cls 2-47 ; Schedules 1, 2, 3) and Legislature Amendment 1992 Bill (Part 4) 17 November 1992 : 531 NZPD 12330.





Third reading 17 November 1992 : 531 NZPD 12331-12334.





Assented to 26 November 1992 ; Assent Paper No. 105 [Public] ; Comes into force 1 February 1993.








4.4	The following notes were supplied to the Law Commission to explain the differences between the Law Commission’s recommended Legislative History and the example offered by law librarians from Auckland.





EXPLANATORY NOTES





The legislative history of the Defamation Act 1992 is relatively straightforward.  The history of some other Acts – Resource Management Act 1991 for example – is incredibly complex.  It is important therefore that we get the format right so that all relevant information is collected in the one place.





The overall methodological consideration is to list chronologically all material relevant to a particular Act, so that the ‘history’ reads as a logical progression.





It is essential that the full Short Title of the relevant Act (including Act No.), and the Short Title(s) of all relevant Bill(s) appear in the legislative history.  The Act title is often quite different from the title of the originating Bill.  Similarly, Bills often change their titles, dates, and/or emanate from Omnibus Bills via SOPs and are consequently not printed separately.  





GP print runs must also be included with Bill titles.  Bills are split, amended, and renamed, so it is crucial to include the relevant print runs, and to distinguish between the different versions/titles of Bills at the different stages of the ‘history’





Hence the importance of correct titles, print runs, and dates.





Full dates should always be included when citing a document or an event.  ‘Full date’ means day, month and year.





All relevant SOPs must be listed.  This includes their full date and number.  Many relevant SOPs are from previous Sessions and/or years.  SOPs are numbered by Session, so the full date and number is crucial for avoiding confusion.





We note that the commission’s ‘page 50’ prototype for the Defamation Act 1992 does not list any SOPs.  However, the Commission's own Report (NZLC R17 para 115) recommends that all relevant SOPs are cited in any legislative history.  Perhaps this omission was simply an oversight.





Date of Assent, Assent Paper Number, and Act ‘type’ are all important.  While it is proposed in the ‘new format’ that this information will appear on the front page of each Act, it is, in my view, also important that the information is repeated in the legislative history.  This is crucial if the legislative history ‘field’ is to be useful in an electronic environment.





Details of any ‘minor’ amendments to relevant Bills agreed to by the Committee of the Whole House should also be included.





It is an excellent idea to note all relevant ‘official’ reports, reviews, recommendations etc.  But the full bibliographical details for each item must also be given, including any relevant AJHR ‘shoulder numbers’, chairpersons name etc.





In our view, this material should appear chronologically within the legislative history.  That is, they should be noted and linked into the history at their point of primary relevance.  (see 2 above)





If an Explanatory Memorandum or Explanatory Notes is published with a Bill or SOP, then this fact should always be noted.





In very complex histories it would be a good idea to include in the text of the history more detailed information on the effect of relevant SOPs – ie note whether the SOP amends the text, alters the title/date, or splits the Bill etc.





As a general rule, anything out of the ordinary should be noted in full.  For example, later GP print runs of the same Bill that do not reproduce all of the text of the original print run.








�
5.	CONCLUSION





5.1	The nature of the Interpretation Bill has wide ranging implications for the future format, structure and interpretation of New Zealand law.  However, the changes recommended by this Bill will not be complete without the Legislative History recommendations made by the Law Commission.  





5.2	As there are now two New Zealand publishers offering the legal profession databases of electronic statutes, more and more lawyers are utilising this means of access to legislation.  The ability to electronically “read” and search a Legislative History as a separate field in these databases will be a significant advance.





5.4	A Legislative History will also enable lawyers to work more efficiently and cost-effectively for their clients because it will save them time.  It will make the historical law as accessible as the current law has now become.





5.5	Some elements of Legislative History – Hansard, Bills, NZLC reports, treaties etc are presently separate sources of information.  However the practical difficulties of timing may preclude a note of some of this material.  Hansard is not printed in final form until after the assent copy has been printed.  The relevant volumes and dates would not be available at the time of printing.





5.6	Treaties, New Zealand Law Commission Reports and Commissions of Inquiry may all be in print form prior to the introduction of a bill.  As with this bill they are frequently mentioned in the Explanatory Note, therefore we suggest they could also be listed in the Legislative History.





5.7	The bare elements of a Legislative History are already available in the Parliamentary Counsel Office as the legislation is being prepared.





5.8	A Legislative History would neatly and concisely give both the public and the legal profession a foundation of information from which to start tracing the origins of each piece of New Zealand legislation.








Jane Treadwell, National Convenor, New Zealand Law Librarians Group Inc


Vicki Endean, National Secretary, New Zealand Law Librarians Group Inc


Pat Northey, Website Manager, New Zealand Law Librarians Group Inc 








�PAGE  �4�














